
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
CASE NO.:PFA/WE/265/98/LS   

In the complaint between: 
 
C E Vos Complainant 
 
and  
 
M utual & Federal Pension Fund Respondent 
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
956  1 

 
This is a complaint lodged with the Pension Funds Adjudicator relating to the fund=s 

refusal to grant the complainant individual investment choice as well as its poor 

investment performance. 

 

The Mutual and Federal Pension Fund (hereinafter Athe fund@) was initially established 

as a defined benefit fund. However a defined contribution section was introduced with 

effect 1 April 1997. Members who elected to transfer to the defined contribution  

section received their actuarial reserve value in the defined benefit section as at 1 April 

1997 enhanced by 25 %. 

 

In terms of the investment strategy adopted by the trustees, members under the age of 

55 years were invested 40% in market linked assets to provide long term real returns 

and 60% in guaranteed fund assets to provide capital security whereas members over 

55 years were invested 100% in the Old Mutual Guaranteed Fund. 

 

The complainant, a member of the fund since 1 May 1977, elected to join the defined 

contribution section on 1 April 1997. He was over 55 years of age and accordingly all of 

his funds were invested in the Old Mutual Guaranteed Fund. His total accumulated 

credit transferred from the defined benefit fund for investment in the guaranteed fund 

was an amount of R707 136.00. On resignation in January 1999 the complainant 

received a pension of R906 161.93.  
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The Old Mutual Guaranteed Fund is a smoothed bonus investment vehicle which 

attempts to smooth out investment returns over successive years. In practice, Old 

Mutual achieves this by holding back part of the investment returns and declaring a 

lower bonus in good years to enable it to pay a better bonus than those affordable in 

poor investment years. Although this ensures capital payments are capital secure and 

that some level of annual bonuses are guaranteed, the drawback is that over a long 

period these guaranteed fund bonuses are likely to be less than the underlying market 

linked returns.  

 

Bonuses in respect of the guaranteed fund are declared by Old Mutual annually. 

However since full information on the investment returns is required before a decision 

can be made as to an appropriate bonus, such bonuses are usually only declared 

during the October or November following the end of the guaranteed fund year on 30 

June. This means that the bonus rate in respect of any guaranteed fund year is only 

known some time after year end. Nevertheless, benefit payments to members who exit 

the fund during the year still need to be calculated using an appropriate bonus rate. 

 

Old Mutual thus declares an interim bonus in advance of each guaranteed fund year in 

respect of that year which is used to pay benefits to members who exit during the 

guaranteed fund period prior to the final bonus rate being declared. 

 

In August 1998, the fund advised the complainant that the actuarial value of his 

pension was R906 566.53. The complainant then gave notice to his company of his 

intention to retire a month earlier than his normal retirement age, that is, 31 January 

1999.  

 

In September 1998, the fund advised the complainant that Old Mutual had reduced its 

interim bonus from 13% to 10%. This implied that if the complainant exited the fund 

prior to year end in June 1999, he would receive an investment return on his pension of 

10%. The complainant wrote to the fund expressing his concern that the interim bonus 
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had been decreased and also contacted one Nick Mathews, a trustee of the fund, 

requesting that his funds be transferred to a secure interest bearing investment during 

his period of notice. However the fund refused to accede this latter request. 

 

After an exchange of correspondence, the complainant finally lodged a complaint with 

the Pension Funds Adjudicator on 10 November 1998. However due to the lack of 

resources, the complaint is only now being processed. In the interim, the complainant 

has been paid his pension in the amount of R906 161.93. 

 

The complaint 

 

The complaint is not clearly formulated in that it is not apparent what relief the 

complainant is seeking. However I have extracted what appears to be the 

complainant=s main contentions. 

 

Firstly the complainant asserts that the trustees= refusal to transfer his funds to a 

secure interest bearing investment during his period of notice was unreasonable as he 

had a right to protect his retirement capital. He argues that he had to carry the 

investment risk in the defined contribution arrangement and therefore the fund should 

have permitted him a say as to how his funds were invested.  As at 30 June 1998, the 

value of the complainant=s retirement benefit was R858 572.09. On retirement on 31 

January 1999, the complainant received a pension of R906 161.93. The complainant 

argues that had the fund allowed him to transfer his pension out of the guaranteed 

fund, the investment return thereon would have been greater and he would in turn have 

received more on retirement. 

 

The complainant also expresses concern at the drastic reduction in bonuses in respect 

of the Old Mutual Guaranteed Fund. For example the initial interim bonus after the year 

ended June 1998 was set by Old Mutual at 13% whereas the final bonus rate declared 

for that period was only 7%. The complainant argues that the poor return on the 
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investment of his pension was due to the failure on the part of the trustees to invest 

prudently and that had the trustees fulfilled their duty to invest the fund=s assets in the 

most lucrative way for members, he would have received a higher return on the 

investment of his pension. 

 

The complainant also argues that the manner in which the fund declares its bonuses is 

unfair. For example a nil interim bonus was declared in the year he exited the fund 

whereas Old Mutual could declare a higher final bonus rate at year end on 30 June 

1999 and he will not benefit in any way.  

 

Analysis 

 

The complainant=s right to individual investment choice or to a greater bonus must be 

derived from the rules of the fund. 

 

In terms of rule 4.7(e), the trustees have the power to invest all moneys of the fund 

upon such securities and in such manner as they may determine from time to time. 

Pursuant to that power, it was decided that all members over the age of 55 years 

should be invested in the Old Mutual Guaranteed Fund. However when the 

complainant requested that he be allowed the choice to invest his pension in a secure 

interest bearing account during his period of notice, the fund refused to do so. 

 

Rule 4.7 clearly empowers the trustees to invest the fund=s assets at their discretion. 

They were thus empowered to grant the complainant the investment of his choice in 

terms of the rules. However, the trustees were equally entitled to deny the 

complainant=s request in terms of the rules provided that this constituted a reasonable 

exercise of their discretion. 

 

The fund states that they did consider introducing individual investment choice for 

members but after debate decided against it. The fund gives various reasons for this. 
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Firstly, most members were not at this stage sufficiently well informed on investment 

matters for this to be feasible. The change from the defined benefit arrangement to the 

defined contribution arrangement was a complicated one and permitting members 

individual investment choice would only have complicated matters further. Further the 

administration required to manage individual member=s investment choice would have 

been significantly more expensive and reduced the amount available for members to 

invest towards retirement benefits. Thus the trustees decided to formulate an 

investment strategy to best meet the needs of the majority of members.   

 

From the above, it appears that it was a desire to protect members against bad 

investment choices as well as administrative inconvenience and expense which formed 

the basis of the fund=s decision to deny the complainant=s request to move his funds 

out of the guaranteed portfolio.  

 

In my view, the reasons given show that the trustees did exercise their discretion 

reasonably. In addition, it would appear that the complainant knew when he transferred 

over to the defined contribution section that he would not have individual investment 

choice but he nevertheless decided to transfer and utilize the advantages of the 

defined contribution arrangement.  

 

It also appears that even if the fund had permitted the complainant individual 

investment choice, he would not have been able to take advantage thereof. The nature 

of a guaranteed fund is such that the investment requirements of members close to 

retirement age is met but with the condition that assets cannot be withdrawn quickly 

from the fund. This condition enables the insurer to smooth investment returns over 

time. The notice period to transfer out of the Old Mutual Guaranteed Fund is four 

months. When the complainant applied to transfer out of the guaranteed fund, he was 

less than four months away from retirement. Hence he would have exited the fund 

before he had the opportunity to enjoy any benefit to be derived from another 

investment option. 
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The second aspect of the complaint relates to the bonuses which were declared by Old 

Mutual in respect of the guaranteed portfolio in which all the complainant=s funds were 

invested.  

 

In terms of the Act, I am permitted to investigate complaints relating to the 

administration of a pension fund, the investments of its funds or the interpretation and 

application of its rules. Old Mutual is not a pension fund and therefore I do not have 

jurisdiction to pronounce on its investment policy. The only possibility in this regard 

would be for me to review the prudence of the trustees= decision to invest in the Old 

Mutual Guaranteed fund in the first place. 

 

The nature of a defined contribution fund is such that the members carry the 

investment risk. The market crash in August 1998 affected all defined contribution 

funds but that does not necessarily imply that these funds made bad investment 

choices. In the present case, if the complainant=s funds had been invested only in 

market linked assets for example, his pension would have been severely affected by 

the market crash. However the guaranteed fund protected his pension in the main even 

though he did not escape the effects of the crash altogether in that Old Mutual had to 

declare a lower bonus on account thereof. 

 

I am satisfied that the trustees decision to invest the complainant=s pension in the Old 

Mutual Guaranteed Portfolio did not constitute maladministration on their part. In fact, it 

would seem that given the unfavourable conditions for investors in 1998, the 

guaranteed fund was a prudent investment choice for members, such as the 

complainant, who were close to retirement age.  

 

The complainant also complains about the fact that Old Mutual set its interim bonus 

rate for after year end on 30 June 1998 at 0%. However on the explanation given by 

the fund in this regard, it appears that the complainant will not suffer any prejudice on 
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this account as the fund has stressed that if the bonus rate declared by Old Mutual is 

higher that this interim bonus rate of 0%, then all exited members, including the 

complainant, will receive a second payment including interest equal to the difference in 

the interim and final bonus rates. 

 

The complaint contains a number of other contentions with which I will now deal with 

briefly. 

 

The complainant asserts that trustees have not being transparent in their dealings with 

members. However the evidence shows that when the fund introduced the defined 

contribution section, the trustees embarked on an extensive communication exercise. 

An explanatory booklet was distributed to members, formal presentations were 

organized, a hotline was set up to answer any queries and statements were sent to 

individual members showing the amount that would be transferred to the defined 

contribution section if they elected to transfer.   

 

The complainant further asserts that the trustees failed to carefully invest the funds to 

meet the different needs of members. However it has been shown how the trustees 

recognized that members close to retirement age have different investment needs and 

risk profiles to those members further from retirement. For example this was the reason 

for introducing the guaranteed portfolio for members over the age of 55 years.  

 

The complainant also alleges that no dispute resolution procedures have been 

introduced by the fund to ensure that members= concerns are addressed. However  

rule 3.3. of the fund=s rules provides that a member shall have the right to lodge a 

written complaint with the fund in the event of a dispute and if the complainant is not 

satisfied with the response or if the fund fails to reply, the complainant may thereafter  

lodge his complaint with the Pension Funds Adjudicator. 

 

The complainant also alleges that the trustees do not monitor the performance of the 



 
 

Page 8 

fund=s investment. However, the fund states that at each trustee meeting, the 

performance of the fund=s investments are discussed. They also ensure that at least 

one representative attends all presentations by Old Mutual on the performance of the 

Guaranteed Fund.  

 

The fund also states that after August 1998 market decline and subsequent change in 

interim bonus rates by Old Mutual, a special trustee meeting was held to consider the 

implications for the fund. The trustees discussed the possibility of whether to try and 

move assets held in the guaranteed fund into cash. However Old Mutual imposes a 

termination penalty on movements out of the guaranteed fund and it was decided for 

this reason it was better to remain invested in the guaranteed fund. 

 

In light of the above, I am satisfied that, contrary to the complainant=s contentions, the 

evidence shows that the fund acted fairly, reasonably and with due regard to the 

interests of the members in the period of dispute.  

 

The complaint is accordingly dismissed. 

 

DATED at CAPE TOWN this 27th day of AUGUST 1999. 

 

....................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 


